On the "Group of Companies Doctrine" and Interpreting the Subjective Scope of
Arbitration Agreements- which law applies? 1
I.

Introduction

It is not uncommon in arbitration proceedings to find a party on the respondent side which is
not expressly party to the arbitration agreement underlying the claim. Conversely, in court
proceedings, one may encounter respondents holding claimants to an arbitration agreement
which the claimants did not enter into. These cases often involve companies which are part of
a group of companies where one of the affiliated companies is a direct party to the arbitration
agreement in question or cases involving bodies or representatives of that company. The
question therefore arises how the subjective scope of arbitration clauses should be determined.
In international cases, i.e. cases involving some foreign aspect, deciding on which law is
applicable precedes the actual application of the law. Determining the applicable law is of
particular importance, as the subjective scope of an arbitration clause may be judged differently
under the various legal systems. This is exemplified by a judgment of the German Federal
Supreme Court in a case where the court had to decide whether the claimant was bound by an
arbitration agreement and where the respondent invoked the arbitration agreement as a defense
against the claim brought before state courts.2 In order to achieve this, the respondent relied on
the principles of the group of companies doctrine under Indian law. In its appeal decision, the
Higher Regional Court Braunschweig categorically ruled out the possibility that the arbitration
agreement could be extended to the Danish claimant company based on the group of companies
doctrine.3
The decisions of the German Federal Supreme Court and the Higher Regional Court
Braunschweig provide an opportunity to consider more closely the question of which laws
should be applied to determine the subjective scope of an arbitration agreement from a German
perspective. This article will set out the facts of the case decided by the German Federal
Supreme Court and the Higher Regional Court Braunschweig (II.). It will further analyze which
law applies to determining the subjective scope of arbitration agreements (III). The article
concludes with a résumé on the questions raised (IV).
For the purpose of this article, it is assumed that the subjective scope of international arbitration
agreements must be determined by the provisions of a specific legal system. By contrast, it will
not cover the approach, favored mostly in France, which applies general international legal
principles to this issue.4
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II.

Facts and Procedural History

1.

Facts
Claimant was a Danish company, whose sole shareholder and director was L. Respondent
was an Indian company.
On 12 February 1999, a Mauritius-based company, I.P.H. Ltd. ("IPH"), entered into a
license agreement as licensor with an Indian company, B.I.P. Ltd ("BIP"), as licensee, for
the rights to use a three-dimensional frame design. At the time that the license agreement
was concluded, the design was subject to a European patent and, derived from this, was
also subject to a German patent (the "patent"). L, the owner of the patent, concluded the
license agreement with BIP on behalf of IPH. The license agreement contained an
arbitration clause, which provided that any disputes between the contracting parties out
of or in connection with the agreement were to be settled by an arbitral tribunal seated in
New Delhi in accordance with the Rules of the International Chamber of Commerce. The
license agreement was terminated by mutual consent on 15 December 2008.
In April 2010, Respondent, being the legal successor of BIP, attended a trade fair in
Hanover and set up an exhibition stand. According to Claimant, by offering certain
casings at the fair, Respondent violated the patent. Respondent asserted that according to
the provisions of the license agreement, it was entitled to use the patent even after
termination of the agreement for distribution purposes.
Claimant, which, according to Respondent's submission, belonged to the same group of
companies as IPH, eventually initiated proceedings in the Regional Court Braunschweig,
and requested an order for Respondent to cease and desist, surrender the allegedly patentinfringing frame designs, provide relevant information and for declaratory relief
pertaining to liability for damages. At first, Claimant based its claim on two equallyweighted arguments: on the one hand, it relied on a written declaration dated 15
November 2015 from L, as patent holder, transferring the rights pertaining to the patent
and the right to pursue the claim on its own motion ("Act of Assignment") and on the
other hand, Claimant relied on an alleged exclusive license granted orally to Claimant by
L in October 1999 which was allegedly valid in the territory of the Federal Republic of
Germany ("Oral License"). After the German Federal Supreme Court indicated that
Claimant's request for relief, as submitted in the claim, did not meet the minimum degree
of certainty (Bestimmtheitsgrundsatz) required under s. 253(2) German Code of Civil
Procedure, Claimant, in the course of the third instance proceedings, amended its claims
to being primarily based on the Act of Assignment and supplemented only by the Oral
License argument.
In each of the alleged claims, Respondent invoked the arbitration clause contained in the
license agreement requesting the court to dismiss the claims. With regard to the subjective
scope of the arbitration agreement, Respondent relied on the group of companies doctrine
under Indian law. According to Indian law, Respondent submitted, the arbitration clause
would be extended within a group of affiliated companies if (i) the representatives of the
non-signatory company had participated in some way in the conclusion or performance
of the contract, (ii) such company was to be regarded as the actual party to the main
contract or to the arbitration agreement, and (iii) such company in some way benefitted,
or is expected to benefit from, its aforementioned involvement. Additionally, under
Indian law, an arbitration clause may be extended within a group of companies where a

non-signatory party exerts excessive control over one of the parties to the arbitration
agreement.5
2.

Procedural history
a)

First Instance

In its interim judgment of 15 June 2011, the Regional Court Braunschweig held that the
arbitration clause found in the license agreement did not impair the admissibility of the
claim and found that the claim was admissible. As the claim concerned actions which
took place in 2010, the license agreement which was terminated on 15 December 2008
had no bearing on the legal arguments of this claim. When the license agreement was
terminated, so too were all related rights and obligations stemming from it, including the
arbitration clause.
b)

Second Instance

The Higher Regional Court Braunschweig rejected Respondent's appeal against the
interim judgment, on the basis that the arbitration clause, regardless of doubts surrounding
its objective scope, could in no way be extended to include Claimant. In the view of the
court, Respondent could not rely on the group of companies doctrine as:

c)

·

the question of whether or not Claimant falls within the scope of the
arbitration agreement is not a matter of Indian law, but Danish law, which
does not recognize the group of companies doctrine;6

·

recognizing the impact of the group of companies doctrine would
seriously violate German public policy as a party could not be subject to
the jurisdiction of an arbitral tribunal instead of the domestic courts unless
the party voluntarily submitted to the authority of the arbitral tribunal; 7

·

furthermore, extending the scope of the arbitration agreement to Claimant
would be contrary to the writing requirement contained in Art. II(1) of the
New York Convention. 8

Third Instance

The German Federal Supreme Court permitted the appeal due to the fundamental
significance of the matter under s. 543(2) German Code of Civil Procedure. It reversed
the Higher Regional Court Braunschweig's appeal decision and remitted the case for a
new trial and decision.
The German Federal Supreme Court held that significant legal grounds had been left
unconsidered at the second instance stage, from which it could have been argued that
Claimant was bound by the arbitration agreement. This was particularly pertinent to the
arguments relating to the Act of Assignment:
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3.

·

in respect of the claims relating to the assigned right, the most relevant issue was
not Claimant's affiliation to the group in question, rather it was the question of
whether L, being the patent holder and assignor of the patent rights, was subject
to the arbitration agreement, which was a question the Higher Regional Court
Braunschweig had neglected to deal with. This issue of the subjective scope of the
arbitration agreement was a matter of Indian law. 9

·

with respect to the violation of German public policy, the Higher Regional Court
Braunschweig ought to have applied a two-stage test. As a first step, the Higher
Regional Court ought to have applied the applicable law arriving at a concrete
conclusion based on the facts of the present case. In a second step, the court would
have had to assess whether this result, rather than the underlying provisions of the
applicable law as such, was consistent with the fundamental principles of the
domestic legal system. 10

·

in relation to the finding by the Higher Regional Court Braunschweig that an
extension of the arbitration agreement would be inconsistent with the writing
requirement of Art. II(1) of the New York Convention, the German Federal
Supreme Court pointed out that due to the most favorable law principle
(Günstigkeitsprinzip) contained in in Art. VII(1) of the New York Convention,
the arbitration agreement may be formally valid under Indian law being the law
applicable to the arbitration agreement.11

The differing approaches of the Higher Regional Court Braunschweig and the
German Federal Supreme Court
The German Federal Supreme Court and the Higher Regional Court Braunschweig
looked at the question whether Claimant was subject to the arbitration agreement from
different perspectives. The Higher Regional Court Braunschweig followed Respondent's
position and thus considered the question whether Claimant was bound by the arbitration
agreement based on the group of companies doctrine due to Claimant's connection with
IPH, being a direct party to the arbitration agreement. Since the Higher Regional Court
Braunschweig rejected the argument that the arbitration agreement could extend from
IPH to also include Claimant – regardless of the applicable law – due to public policy
concerns and a presumed non-conformity with the writing requirement of Art. II(1) of the
New York Convention, assessing the law applicable to the determination of the subjective
scope of the arbitration agreement, was not relevant for the court's decision.
The German Federal Supreme Court, on the other hand, focused on the questions firstly
whether L was subject to the arbitration agreement concluded on behalf of IPH and
secondly whether the effect of the Act of Assignment was such as to also bind Claimant
to the arbitration agreement. Only if Claimant was not found to be subject to the
arbitration agreement based on these considerations would the question whether
Claimant's affiliation to the group of companies led to it being bound by the arbitration
agreement become pertinent.
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As the German Federal Supreme Court rejected the conclusions by the Higher Regional
Court Braunschweig on public policy concerns and the writing requirement of Art. II(1)
of the New York Convention (at least with regard to the Higher Regional Court's
particular reasoning), it appears that ascertaining the subjective scope of the arbitration
agreement is relevant for all of the approaches discussed above. Therefore, this article
will examine which law should be applied to determine the subjective scope of an
arbitration agreement, taking into account the judgments of both the German Federal
Supreme Court and the Higher Regional Court Braunschweig.
III. Determination of the law applicable to the subjective scope of the arbitration
agreement
Determining which law is relevant in deciding on the subjective scope of the arbitration
agreement necessitates a closer look at the matter for which the applicable law is to be
determined. The binding effect of an arbitration agreement can be rooted in various legal
grounds. Usually, a person is bound by an arbitration agreement based on its position as
a direct party to the arbitration agreement. However, a person may also be bound to an
arbitration agreement by virtue of non-contractual provisions, for example, provisions of
company law or inheritance law. In such circumstances, the relevant laws pertaining to
these concepts must be determined in addition to the law applicable to the arbitration
agreement.
In the present case, Respondent advanced the argument that the arbitration agreement
contained in the License Agreement extended to Claimant by virtue of the group of
companies doctrine (under Indian law). This begs the question of which law governs the
legal concept of the group of companies doctrine and whether, under this law, the doctrine
is applicable to the present case.
1.

Classification (Qualifikation)
Classification, known in German international private law as Qualifikation, describes the
process of linking the relevant provisions or concepts of the substantive law, which may
be applied, to the relevant conflict of laws rules according to such provisions' or concepts'
exact function within a legal system. 12 As these functions of juridical concepts are
generally to be determined based on the substantive law of the place of the court, 13
classification, according to prevailing opinion, is dictated by the lex fori.14 Classification
is about discovering those conflict of laws provisions in the domestic legal system, which
govern legal concepts fulfilling the same function in this domestic legal system as the
foreign legal concept, whose application is being considered, fulfills in the foreign legal
system.15 This can cause some difficulties if, as in the case of the group of companies
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doctrine, a legal principle which has no direct counterpart in the respective domestic
substantive law has to be classified.
In these instances, the function of the foreign legal concept in the respective legal system
becomes particularly significant, where, as the case may be, various functions have to be
distinguished.16 Thereafter, it must be ascertained whether the legal concept which is to
be classified falls within the scope of application of a conflicts of laws provision of the
domestic legal system in terms of the function the concept performs in the circumstances
of the specific case. If this is not the case, a separate conflicts of laws rule must be created
for the foreign legal principle. 17
a)

Extending the subjective scope of arbitration agreements

In many cases, whenever the question whether a person is party to an arbitration
agreement arises, this issue is generically referred to as an extension of the effect of the
arbitration agreement to include a person or inclusion of a person in the arbitration
agreement.
With regards to applicable law, some authors suggest that, if it is a question of including
a third party in an arbitration agreement, the relevant law is the law applicable to the legal
relationship which ties the person, which is presumptively being bound by the arbitration
agreement, to the original party to the arbitration agreement. 18 This was the view taken
by the Higher Regional Court Braunschweig in its second instance decision in which it
considered the relationship between Claimant and IPH to be governed by the law
applicable to corporate groups.
Before determining which law is applicable to including a third party in an arbitration
agreement, it must be established whether it is indeed a case of including an actual "third
party" in the scope of the arbitration agreement, or whether this outsider is already a party
to the arbitration agreement. Where this is unclear, the arbitration agreement would
require further interpretation. As a first step, the statements of those who took part in the
conclusion of the arbitration agreement would have to be examined to ascertain who, in
the opinion of those who concluded the respective contract, should be party to the
arbitration agreement. The relevant provisions for interpreting these statements would be
found in the law applicable to the arbitration agreement.19
Drawing a clear distinction between the interpretation of the subjective scope of an
arbitration agreement and its extension to include a third party may hardly be possible in
certain cases. In the latter case, the arbitration agreement itself may serve as the legal
relationship between the third party which is presumptively bound to the arbitration
agreement and the "original" parties to the arbitration agreement. If, in addition to the
arbitration agreement, other legal relationships exist between the third party and one of
the parties to the arbitration agreement, these legal relationships are also subject to
individual classification. The rule on conflict of laws given above does not temper the
16
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requirement to classify each of the legal relationships from which some connection to the
arbitration agreement may possibly arise.
The foundation of an arbitral tribunal's jurisdiction is party autonomy. 20 Generally, a
person will be bound to an arbitral proceeding by an act of its own volition. 21 This does
not, however, exclude the possibility that a person can, under the applicable law, be bound
by an arbitration agreement without its explicit consent. 22 Under German law, universal
successors, such as heirs, are bound by an arbitration agreement concluded by their
predecessor. The impact of succession on an arbitration agreement is to be derived from
the applicable inheritance laws. 23 As far as personally liable partners in a general
partnership are concerned, they can be bound by an arbitration agreement entered into on
behalf of the entity,24 German courts predominantly apply s. 128 German Commercial
Code governing the liability of partners. 25 Conversely, some object to this approach,
concluding that s. 128 German Commercial Code does not provide for such an extension
of the scope of an arbitration agreement. Rather, the liability of individual partners
originates directly from the arbitration agreement, whose subjective scope must be
interpreted on a case by case basis having regard to the interests of all the parties. 26 On
the other hand, there is a general consensus that binding bodies of legal persons to
arbitration agreements of the entity can only originate from the arbitration agreement
itself, not from company law. 27 As regards the subjective scope of an arbitration
agreement within a group of companies, there is no principle in German law based on
which individual companies within a group are bound by (arbitration) agreements which
have been entered into by their parent companies or other affiliated companies. 28
b)

Group of Companies Doctrine

In respect of the group of companies doctrine, the following discusses whether and, if
necessary, under which conditions, this legal concept provides for extending an
arbitration agreement within a group of companies or whether the doctrine is actually
merely a rule on interpretation.
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aa)

Regulatory Content and Function

The group of companies doctrine drew international interest and prominence due to the
interim ruling in the 1982 ICC-case, Dow Chemical v. Isover Saint Gobain.29 The arbitral
tribunal had to decide whether the parent company and a subsidiary of the claimant were
subject to the effects of the arbitration agreement underlying the arbitral proceedings,
although those companies had not signed the relevant arbitration agreements, only the
respondents and the two other claimants had.
The arbitral tribunal affirmed this with reference to general international commercial
reequirements ("French case law relating to international arbitration tak[ing] into
account, usages conforming to the needs of international commerce, in particular, in the
presence of a group of companies")30 It was the mutual intention of the claimants as well
as of the respondents to bind the subsidiaries as well as the parent company and the other
affiliated company.
The decision reads as follows:
"[I]rrespective of the distinct juridical identity of each of its members, a group of
companies constitutes one and the same economic reality (une realité economique
unique) […]. [T]he arbitration clause accepted by certain of the companies of the
group should bind the other companies which, by virtue of their role in the
conclusion, performance, or termination of the contracts containing [the
arbitration] clauses, and in accordance with the mutual intention of all parties to
the proceedings, appear to have been veritable parties to these contracts or to have
been principally concerned by them and the disputes to which they may give rise."31
Thus, in the arbitral tribunal's decision, not only the corporate ties of the individual
companies within the Dow Chemical group were relevant, another significant factor was
the role of the parent company as well as that of the other affiliated subsidiaries in the
course of negotiating, concluding, drafting the contracts or terminating one of the
disputed contracts.32 Against the background of the existing corporate structure and
having regard to the roles played by these companies, the arbitral tribunal arrived at
conclusions on what the presumed intentions of all those who entered into the contract
were in respect of the subjective scope of the arbitration agreement. However, the
intentions of those who concluded the contracts, rather than the corporate structure,
remained of primary importance in establishing the binding effect of the arbitration
agreement.
This corresponds with the predominant understanding of the group of companies
doctrine, according to which the corporate structure merely offers "grounds to a more
precise examination of the parties' intentions".33 Thus understood, the group of
companies doctrine is an empirical tool, which is to be taken into account as a means of
interpretation. 34
29
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In some cases, further reaching effect is attributed to the group of companies doctrine
leading to an extension of the subjective scope of an arbitration agreement to a company
solely due to its affiliation with a group of companies. 35 This understanding of the legal
concept is commonly met with disapproval. 36 However, in the current context, for the
classification of the group of companies doctrine it is decisive how it is actually
interpreted and applied under the potentially applicable Indian law.
The appeal decision of the Higher Regional Court of Braunschweig does not shed any
light on this question. By referring to Professor Schütze, the court came to the conclusion
that, according to the group of companies doctrine, arbitration agreements are extended
within a group of companies "if the representatives of a non-signatory company within
the group in some way have taken part in the negotiations or the performance of the
contract, this company has acted as the real party to the main contract and the arbitration
agreement, and, because of this, the non-signatory has benefited therefrom or expects to
do so."37 Furthermore, the Higher Regional Court Braunschweig referred to the legal
position in the USA. There, "a third party with an excessive level of control over the party
to the arbitration agreement, perhaps through internal dependence within the group of
companies but also a clear level of undercapitalization can justify extending the effect of
the arbitration agreement to bind another party."38 The German Federal Supreme Court
did not comment on the regulatory content of the group of companies doctrine in its
decision.
Evidently, the group of companies doctrine is recognized in Indian law. In Chloro
Controls (I) P. Ltd. v. Severn Trent Water Purification Inc. and Ors. the Indian Supreme
Court explained the group of companies doctrine as follows:
"This doctrine has developed in the international context, whereby an arbitration
agreement entered into by a company, being one within a group of companies, can
bind its non-signatory affiliates or sister or parent concerns, if the circumstances
demonstrate that the mutual intention of all the parties was to bind both the
signatories and the non-signatory affiliates. This theory has been applied in a
number of arbitrations so as to justify a tribunal taking jurisdiction over a party
who is not a signatory to the contract containing the arbitration agreement."39
Including a third party in an arbitration agreement without its prior consent was deemed
permissible by the Indian Supreme Court only in exceptional circumstances:
"A non-signatory or third party could be subjected to arbitration without their prior
consent, but this would only be in exceptional cases. The Court will examine these
exceptions from the touchstone of direct relationship to the party signatory to the
arbitration agreement, direct commonality of the subject matter and the agreement
between the parties being a composite transaction. The transaction should be of a
35
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composite nature where performance of mother agreement may not be feasible
without aid, execution and performance of the supplementary or ancillary
agreements, for achieving the common object and collectively having bearing on
the dispute. Besides all this, the Court would have to examine whether a composite
reference of such parties would serve the ends of justice. Once this exercise is
completed and the Court answers the same in the affirmative, the reference of even
non-signatory parties would fall within the exception afore-discussed."40
Therefore, according to Indian law, it is a fundamental condition that all parties agree to
be bound by the arbitration agreement. Subject to certain conditions, a third party can,
even if it did not consent, on an exceptional basis, be subjected to an arbitration agreement
due to its affiliation with a group of companies. In this respect, India set itself apart from
the common law legal sphere of England which, according to the High Court in Peterson
Farm Inc v C&M Farmin Ltd, does not recognize the group of companies doctrine as a
part of English law.41
aa)

Classification of the group of companies doctrine

In respect of the group of companies doctrine, the following question must thus be
answered: Does the doctrine, under the applicable law, provide for a rule to determine the
intention of the parties when concluding the contract based on specific circumstances or
does it lead to an extension of an arbitration agreement due to the affiliation of a company
to a group, irrespective of the intentions of the parties?
The formation and efficacy of the arbitration agreement are governed by the law
applicable to the arbitration agreement.42 The same applies to the group of companies
doctrine, insofar as it is a rule of interpretation used to determine the (presumed)
intentions of those parties who concluded the contract.
Provided that the scope of the arbitration agreement under the group of companies
doctrine is extended based solely on the affiliation of companies to a certain group
however, 43 the law applicable to the arbitration agreement cannot be applied. In this case,
extending the arbitration agreement's scope stems from the law, not from the parties'
autonomous choice. The rationale behind this interpretation of the doctrine is that
companies are part of a single group entity. They should not be able to benefit from the
advantages of contracts which are not available to other affiliated companies without
being bound by the arbitration agreements contained therein. 44 This certainly applies if
the subsidiary is under the control of the company to which the effect of the arbitration
agreement is supposed to be extended. 45 If, in a legal system, the requirements under the
group of companies doctrine in respect of extending the effect of an arbitration agreement
40
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are tied to the corporate structure that closely, company or corporate law has to be applied
to the legal concept.46
2.

Connecting factors
Those laws which have been identified as relevant through the classification process are
ascertained by way of their connections.
a)

Laws on arbitration agreements

German law does not contain any conflict of laws provisions which fully regulate the law
applicable to arbitration agreements. In this respect, two approaches have primarily been
taken. Under one approach, focusing on the substantive law aspects, the law applicable
to the arbitration agreement is to be decided by way of general contractual conflict of
laws rules.47 Under another approach, focusing mainly on procedural law aspects, the
applicable law is to be determined based on the conflict of laws rules contained in
s. 1059(2) German Code of Civil Procedure or Art. V(1) lit. a of the New York
Convention which are directly applicable only to annulment or recognition proceedings. 48
Until recently, the supporters of a connection based on substantive law could rely on Art.
27 German Introductory Act to the Civil Code (repealed) arguing that German lawmakers
had not incorporated the exclusion concerning arbitration agreements into Art. 1(2) Rome
Convention49 into national law. 50 However, ever since Art. 27 German Introductory Act
to the Civil Code (repealed) has been replaced by the directly applicable Rome I
Regulation, this argument is obsolete, as Art. 1(2) Rome I Regulation expressly excepted
arbitration agreements from the regulation's scope of application. The German Federal
Supreme Court has still not taken a position on the new legal situation. It remains to be
seen whether the Court will apply the Rome I Regulation analogously to determine the
law applicable to an arbitration agreement.51
Both approaches recognize an express or implied choice of law in respect of the
arbitration agreement. They will also lead to the same results if, due to the absence of an
express or implied choice of law, the law of the seat of arbitration is to be applied – either
by virtue of s. 1059(2) German Code of Civil Procedure or Art. V(1) of the New York
Convention, 52 or by virtue of the closest connection approach under Art. 28(1) German
Introductory Act to the Civil Code (repealed) or Art. 4(4) Rome I Regulation applied
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analogously. 53 However, in this respect it has to be pointed out that the German Federal
Supreme Court will, if a choice of law does not exist, accessorily revert to the law of the
main contract as the closest point of connection according to Art. 28(1) German
Introductory Act to the Civil Code or Art. 4(4) Rome I Regulation. 54
With regard to the fact that the parties had based the license agreement on Indian law and
specified New Delhi as the seat of arbitration, the Higher Regional Court Braunschweig
and the German Federal Supreme Court assumed that the parties had impliedly agreed on
Indian law to be applicable to the arbitration agreement.55 In the described circumstances,
a determination of the applicable laws based on connecting factors rather than by virtue
of the parties' choice of law, leads to the applicability of Indian law under all approaches
previously discussed.
b)

Other connecting factors pursuant to the rationale of Art. 10(2) Rome I Regulation

In respect of the inclusion of Claimant in the scope of the arbitration agreement contained
in the license agreement between BIP and IPH, the Higher Regional Court Braunschweig
applied the law applicable to the legal relationship that tied the claimant and IPH, the
original party to the arbitration agreement.56 In this regard, the German Federal Supreme
Court had remarked that the applicable law may be determined based on alternative
connecting factors, in exceptional circumstances if this appeared necessary in order to
protect third parties. An advantage of this is that the parties to the arbitration agreement
could otherwise dictate which legal system would apply to the question of the inclusion
of a third party to the agreement to that third party's detriment. 57 In the opinion of the
German Federal Supreme Court, in the case at hand there were no grounds calling for
such protection of a third party which could justify determining the applicable law based
on an additional connecting factor.58
Such an additional connecting factor is provided for in Art. 10(2) Rome I Regulation in
respect of the law applicable to a contract's conclusion. If it appears from the
circumstances of the individual case that it would not be reasonable to determine the
effect of a party's conduct in accordance with the law determined under Art. 10(1) Rome
I Regulation, such party may rely upon the law of the country of its habitual residence in
order to establish that it did not consent to a contract or term. If corporate entities are
involved in the conclusion of a contract, the law of the place where the respective
company's head office is located is to be applied. 59
The provision serves to protect from outside influence. The same rationale can be applied
to the situation in which a party, under the law applicable to the arbitration agreement,
would be subject to such agreement; in particular, if determining the law of the arbitration
agreement is led by conflict of laws provisions applicable to contracts. In contrast to the
approach considered by the German Federal Supreme Court leading to the application of
the law governing the legal connection between the third party and one of the parties to
the arbitral proceedings, applying the rationale of Art. 10(2) Rome I Regulation leads
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directly to the law of the state of habitual residence or the place of a company's head
office, respectively.
Whilst the decisions of the Higher Regional Court Braunschweig and the German Federal
Supreme Court do not contain any information on the habitual residence of L, the
administrative headquarters of the claimant are located in Denmark.
c)

Law applicable to corporate relationships

According to the prevailing opinion in international company law, to the extent that the
interests of an affiliated company, outside shareholders, and its creditors are concerned,
the law to be applied to the relationship between affiliated companies is generally
governed by law applicable to such affiliated company. 60 Where there is a group with a
flat structure under joint representative leadership where no company controls the other
(Gleichordnungskonzern), the law chosen in the agreement establishing the joint
representatives forming the leadership is to be applied; absent such choice of law, the
applicable law has to be determined based on general conflict of laws rules applicable to
such companies.61 In this context, the Higher Regional Court Braunschweig referred to
the law applicable to the Danish claimant and found Danish law to be applicable in the
current case.
According to German conflict of laws rules, the law applicable to corporate entities
incorporated in the EU territory, in associated European countries in which freedom of
establishment is applicable, and the EEA, is the law at the place of incorporation
("incorporation theory").62 With respect to all other corporate entities – subject to
deviating international treaty regulations – the applicable law is the law of the seat of such
company's head office ("real seat theory").63 Therefore, the law applicable to the claimant
company is the law at the place of its incorporation, rather than at the place its (current)
administrative headquarters.64 Provided that Claimant was incorporated in Denmark,
application of this rule leads to the applicability of Danish law, since Denmark also
follows the incorporation theory and thus accepts the comprehensive reference (cf.
Art. 4(1) sentence 1 German Introductory Act to the Civil Code). 65
d)

Summary

In respect of the applicable law it can be concluded that, based on the underlying set of
facts, all relevant aspects of the subjective scope of the arbitration agreement are to be
assessed based on Indian law as the law governing the arbitration agreement. This is also
true insofar as the binding effect of the arbitration agreement is derived from the assignorassignee relationship between L and Claimant. The German Federal Supreme Court
reverted to the underlying rationale of Art. 14(2) Rome I Regulation and Art. 33(2)
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German Introductory Act to the Civil Code (repealed), according to which the assignment
of a contractual obligation does not affect its content.66
In exceptional cases, based on the underlying rationale of Art. 10(2) Rome I Regulation,
the law of the place of residence of the party presumably bound by the arbitration
agreement may be applied, if binding that party on the basis of the law of the arbitration
agreement appears to be unreasonable.
Considering that the present case concerns an arguable extension of the arbitration
agreement to Claimant irrespective of its consent but merely by virtue of its affiliation to
a group of companies – particularly because of the German Federal Supreme Court's
focus on the relationship between IPH and L –, Danish law, being the law applicable to
the Claimant, would (likely) be the appropriate law to be applied.
3.

Formal validity of the arbitration agreement
The Higher Regional Court Braunschweig found the question of the subjective scope of
the arbitration agreement to be irrelevant as the arbitration agreement did not comply with
Art. II(2) of the New York Convention's formal requirements, under which an arbitration
agreement shall be signed by the parties or contained in a letter or telegram exchanged
between them.
In this respect, the German Federal Supreme Court referred to its prior decisions on the
most favorable law principle contained in Art. VII(1) of the New York Convention, on
which parties may rely not only in the course of proceedings for recognition and
enforcement of their award, but also when determining the validity of an arbitration
agreement.67 According to the this case law, insofar as the formal validity of an
arbitration agreement is concerned, the most favorable law principle does not only refer
to the provisions of the 10th Book of the German Code of Civil Procedure, which contains
the German arbitration law, but to the respective national conflict of laws rules. 68
Pursuant to Art. 11(1) Introductory Act to the Civil Code, a legal transaction is formally
valid when it satisfies the formal requirements of the law which is applicable to the legal
relationship forming the subject matter of the transaction, or the law of the country in
which the transaction is performed. Accordingly, in the current case, the formal validity
of the arbitration agreement may also arise from Indian law. If, under Indian law,
Claimant is subject to the arbitration agreement based on the principles of the group of
companies doctrine, Indian law is unlikely to, at the same time, lead to formal invalidity
of the arbitration agreement.

4.

Adjustment of the results under the public policy doctrine
Under Art. 6 Introductory Act to the Civil Code the results of the application of (foreign)
law may be adjusted on the basis of public policy concerns.
However, the German Federal Supreme Court, in its decisions on this issue, emphasizes
that applying Art. 6 Introductory Act to the Civil Code will only be considered after a
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comprehensive review of the conclusions reached by application of foreign law, including
full consideration of all options for correction and adjustment of such conclusion which
exist within that legal system.69 Accordingly, it must firstly be determined whether
Claimant and L are ultimately bound by the arbitration agreement under applicable law. 70
Only if this is indeed the case and if this result contradicts the fundamental principles of
the German legal system and the concepts of justice contained therein so gravely that
applying foreign law appears intolerable could an adjustment of the conclusions reached
under Indian law be considered. 71
IV.

Conclusion
The question of which law should be applied in order to determine the subjective scope
of an arbitration agreement cannot be resolved in general terms. A party can be bound by
an arbitration agreement based on different legal concepts. Buzzwords like "the group of
companies doctrine" carry the risk of preventing a comprehensive determination of the
law applicable to the subjective scope of arbitration agreements. 72 Classification and
applying the correct connecting factors are dependent on the precise analysis of the
function of the doctrine or concept from which the binding effect of the arbitration
agreement supposedly arises.
As far as a party is to be bound to an arbitration agreement on the basis of its conduct and
consent, the law of the arbitration agreement will in principle decide on the legal
consequences thereof. Other laws can prove important on an exceptional basis, if the
scope of the arbitration agreement is extended irrespective of a party's consent due to the
law prescribing such an extension.
In both cases the relevant law must first be applied. The concrete conclusion resulting
from such application can potentially be adjusted. In relation to binding a party based on
the law governing the arbitration agreement, an adjustment may be based on the rationale
of Art. 10(2) Rome I Regulation. In all cases, the result of the application of law is subject
to the public policy test under Art. 6 Introductory Act to the Civil Code.
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