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C H O I C E O F LAW U N D E R Article 42(1) of the Washington Convention is
no doubt one the most important questions in ICSID arbitration. However,
until recently, the debate on this issue had somewhat fossilized into the general understanding that ICSID tribunals, which are bound by the law chosen by
the parties for the resolution of their dispute, should, in the absence of a
choice, apply the law of the host State and the rules of international law which
either fill the perceived gaps in the law of the host State or prevail over the
applicable rules of domestic law which are inconsistent with the requirements
of international law.
As any arbitral process, ICSID arbitration recognizes the principle of
party autonomy at all stages of the procedure. Choice of law in ICSID arbitration therefore follows the general principle recognizing the parties' freedom
to select the substantive rules applicable to the merits of the dispute. The first
sentence of Article 42(1) of the Washington Convention provides that "[tjhe
Tribunal shall decide a dispute in accordance with such rules of law as may be
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agreed by the parties.'' The choice of law achieved in an arbitration agreement
may include any "rules of law" selected by the parties, i.e. any national legal
system or selected rules of that system, general principles of law, rules common
to certain legal systems, or international law.1 In this context, international law
may apply either directly, possibly in conjunction with the law of the host
State, 2 or indirectly as incorporated into the selected domestic law. Similarly,
in arbitrations initiated on the basis of the host State's law or the treaties for
the protection and promotion of foreign investments, either bilateral (BITs) or
multilateral (such as the NAFTA or the Energy Charter Treaty), 3 it can be the
case that such instruments contain their own clause on the applicable law. In
such a situation, the investor's acceptance of the general offer made by the

1

On the parties' degree of freedom to choose the applicable rules of law pursuant to the first sentence of Article 42(1) of the Washington Convention, see generally A. Broches, Convention on the
Settlement of Investment Disputes between States and Nationals of Other States of 1965: Explanatory
Notes and Survey of its Application, XVIII Y.B. Com. Arb. 627 (1993), at 667 (paras. 113-114); I.F.I.
Shihata and A. R. Parra, Applicable Substantive Law in Disputes Between States and Private Foreign
Parties: The Case of Arbitration under the ICSID Convention, 9 ICSID Rev.—FILJ 183 (1994), at 188
et seq.\ C.F. Amerasinghe, Dispute Settlement Machinery in Relations Between States and Multinational
Enterprises—With Particular Reference to the International Centre for Settlement of Investment
Disputes, 11 Int'l Law. 45 (1977), at 54-55; Christoph Schreuer, The ICSID Convention: A
Commentary (2001), at 558 et seq.
1
See, e.g., Kaiser Bauxite v. Jamaica (ICSID Case ARB/74/3), Decision on Jurisdiction and
Competence, July 6, 1975, 1 ICSID Rep. 296 (1993), at 301; AGIP S.p.A. v. The Government of the
People's Republic of the Congo (ICSID Case No. ARB/77/1), Award, Nov. 30, 1979, (hereinafter AGIP
Award), 1 ICSID Rep. 306 (1993), at 318 (paras. 43-47).
3
Under Article 1131(1) of the North American Free Trade Agreement (NAFTA), entered into
force on January 1, 1994, "[a] Tribunal established under this Section shall decide the issues in dispute
in accordance with this Agreement and applicable rules of international law." Under Article 26(6) of the
Energy Charter Treaty entered into force on April 16, 1998, "[a] Tribunal established under paragraph
(4) shall decide the issues in dispute in accordance with this Treaty and applicable rules and principles
of international law." See also Article 9(5) of the Colonia Protocol of the Common Market of the South
(MERCOSUR), signed on January 17, 1994, "[t]he arbitral tribunal shall decide the disputes in accordance with the provisions of this Protocol, the law of the Contracting Party that is a party to the dispute,
including its rules on conflict of laws, the terms of any specific agreements concluded in relation to the
investment, as well as the relevant principles of international law." (Unofficial translation)
This possibility was envisaged during the negotiation of the Washington Convention with respect
to the case where the law applicable to a dispute is specified in a State legislation or in a bilateral treaty,
see Summary Record of Proceedings, Addis Ababa Consultative Meetings of Legal Experts, Dec. 16-20,
1963, Document No. 25, in Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, Documents Concerning the Origin and the Formation of the Convention, Vol.
II (hereinafter History of the ICSID Convention) (1968), at 267 ("The Chairman remarked that.. .it was
likewise open to the parties to prescribe the law applicable to the dispute. Either stipulation could be
included in an agreement with an investor, in a bilateral agreement with another State, or even in a unilateral offer to all investors, such as might be made through investment legislation.").
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State constitutes the agreement between the parties set forth in the first sentence of Article 42(1). A number of bilateral investment treaties, for example,
contain clauses on the applicable law which can be broadly categorized as follows. Almost always, the dispute is to be decided "in accordance with the provisions of the Agreement" itself.7 Frequently, the BIT is applicable in conjunction with "the principles of international law" 8 or "the applicable rules of
international law."9 The choice of law may include, in addition, the law of the

^ In this context, see, on the concept of the "internationalization" of the investment relationship,
the award rendered by the Arbitral Tribunal chaired by Professor Weil in Antoine Goetz et al. v. Republic
of Burundi (ICSID Case No. ARB/95/3), Award, Feb. 10, 1999 (hereinafter Antinne Goetz Award), at
paras. 68-69; French original in 15 ICSID Rev.—FILJ 457 (2000), at 488-89; English translation in
XXVI Y.B. Com. Arb. 24 (2001), at 3 1 :
The Bilateral Treaty on investment protection is not only the basis for the jurisdiction of the
Centre and of the Tribunal; it also determines the applicable law. The present case is one of the
first ICSID cases where this happens. Considering the growing use of choice of law clauses in
investment treaties, as well as their considerable variety, such situation is equally likely to occur
with increasing frequency. It may be interesting to remark on this subject that choice of law
clauses in investment protection treaties frequently refer to the provisions of the treaty itself,
and, more broadly, to international law principles and rules. This leads to a remarkable comeback of international law, after a decline in practice and jurisprudence, in the legal relations
between host States and foreign investors. This internationalization of investment relations, be
they contractual or not, surely does not lead to a radical 'denationalization' of the legal relations
born of foreign investment, to the point that the national law of the host State is totally irrelevant or inapplicable in favour of the exclusive role played by international law. It merely means
that simultaneously—one could say in parallel—these relations depend on both the sovereignty of the host State on its national law and its international obligations.
Regarding BITs in general, see Rudolph Dolzer and Margrete Stevens, Bilateral Investment
Treaties (1995). Concerning the reliance on a treaty containing a clause on the applicable law, see C.
Schreuer, supra note 1, at 581-83.
7
See, e.g., BITs entered into by Argentina, Australia, Belgium and Luxembourg (most BITs with
exceptions such as the BIT with Mongolia), Canada, Chile, China (most BITs with exceptions such as
the BIT with Australia), Costa Rica, Ecuador, Spain; see also BITs entered into by Bulgaria (with Albania,
Ghana, the Slovak Republic), Cuba (with Mexico), the Czech Republic (with Italy, Ireland, Switzerland,
Paraguay), Egypt (with Sri Lanka, Uganda), France (with Algeria, the Dominican Republic, Honduras,
Hungary, Mexico, Uruguay), Germany (with Kuwait, India, Peru, Zimbabwe), Greece (with Latvia),
Italy (with Venezuela), Malaysia (with Vietnam), Mexico (with Portugal), the Netherlands (with Mexico,
Venezuela, Zimbabwe), Panama (with Uruguay), Paraguay (Romania), Peru (with Paraguay, Romania),
Poland (with Estonia, France, Latvia, Lithuania), Portugal (with Venezuela, Turkey), Switzerland (with
Mexico, Paraguay, Peru), United Kingdom (with Lebanon).
8

See, e.g., BITs entered into by Argentina, Belgium and Luxembourg, Chile, China, Costa Rica,
Ecuadot, Spain (with the exception of the BIT with Mexico), supra note 7; see also BITs entered into by
Bulgaria, the Czech Republic, Egypt, Poland, France, Germany, Italy, Panama, Peru, supra note 7.
9
See, e.g., the BITs entered into between, on the one hand, Canada and, on the other hand,
Armenia, Barbados, Croatia, Ecuador, Egypt, Latvia, Lebanon, Panama, Philippines, South Africa,
Romania, Thailand, Trinidad and Tobago, Ukraine, Uruguay and Venezuela. See also BITs entered into
by Mexico, the Netherlands (with the exception of the BIT with Venezuela), Paraguay, Switzerland,
United Kingdom, supra note 7.
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host State. Some BITs do not mention the law of the host State and refer
only to the treaty itself and to the applicable rules of international law. 1 ' Some
BITs refer to the BIT, the law of the host State and particular agreements
between the parties, but not to the rules of international law.1"
In all these situations, the issue boils down to the arbitral tribunal's
duty to respect the choice of law validly made by the parties 13 pursuant to the
first sentence of Article 42(1) of the Washington Convention. In other words,
any issue of interpretation by the tribunal would arise in relation to the parties' intention, 1 as opposed to an interpretation of the Washington
Convention itself.

10
See, e.g., BITs entered into by Argentina, Belgium and Luxembourg, Chile (with exceptions
such as the BITs with Greece and Norway), China, Costa Rica, Ecuador (with the exception of the BIT
with Canada), Peru, Spain, supra note 7; see also BITs entered into by Bulgaria, Egypt, France (with the
exception of the BITs with the Dominican Republic, Hungary, Mexico), Germany, Italy, Paraguay,
Poland, Switzerland (with the exception of the BIT with Mexico), supra note 7.
" In addition to the NAFTA and the Energy Charter Treaty {supra note 3), see BITs entered into
by Canada {supra note 9); however, the BITs between Canada and Argentina and between Canada and
Costa Rica refer also to the law of the host State; in the latter case, the law of the host State applies only
insofar as it is not inconsistent with the BIT or the principles of international law). See also the BITs
entered into between Mexico and the Netherlands, Mexico and Spain, Mexico and Switzerland, the
Netherlands and Zimbabwe, or between France and Poland.
12
See, e.g., the BITs entered into between Australia on the one hand and, on the other hand, the
Czech Republic, Egypt, Hungary, Laos, Lithuania, Pakistan, Peru, Philippines, Poland, Romania and
Vietnam. As an exception, however, the BIT entered into between Australia and Argentina is internationalized and refers also to the "relevant principles of international law." See also the BIT entered into
between Belgium/Luxembourg and Mongolia.
13
On the arbitrators' duty to respect the choice of the parties, see E. Gaillard, The Role of the
Arbitrator in Determining the Applicable Law, in The Leading Arbitrators' Guide to International
Arbitration (Lawrence Newman, ed., 2003).
This includes, of course, the interpretation of the intention of the parties with respect to their
choice of international law. The fact that, in this context, some precedents have applied international law
as having a complementary or corrective role is not the issue here: the sole issue in such cases is what the
parties have intended when choosing international law as the applicable law. See the AGIP Award, supra
note 2. In accordance with the express choice of the applicable law by the parties, the Tribunal had to
apply "the law of the Congo, supplemented if need be by any principles of international law." Id. at 318
et seq. (paras. 43 et seq.). The Tribunal held that "the use of the word 'supplemented' signifies at the very
least that recourse to principles of international law can be made either to fill a lacuna in Congolese law,
or to make any necessary additions to it." Id. at 323-24 (para. 83) (emphasis added). See also the Antoine
Goetz Award, supra note 5, at paras. 97-98 (English translation in XXVI Y.B. Com. Arb. 24 (2001),
at 37).
15
An arbitral tribunal may find inspiration in the ICSID case law regarding the interpretation of
the second sentence of Article 42(1) when the wording of the choice of law clause of the BIT is similar
or exactly the same as the second sentence of Article 42(1). See, e.g., Article 9(3) of the BIT between the
Netherlands and Zimbabwe of December 11, 1996, which provides that "[t]he arbitral tribunal to which
such legal dispute is submitted shall, unless the parties to the dispute agree otherwise, decide in accordance with the laws of the Contracting Party—party to the dispute—(including its rules on the conflict
of laws) and such rules of international law as may be applicable" (emphasis added). In this case, however,
the tribunal should interpret and give effect to the provision under the BIT and not to Article 42(1) of
the Convention as such.
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These cases, however, are not the most frequent ones: a very large
number of BITs do not provide for any choice of law. Given the ever growing number of arbitrations initiated on the basis of investment treaties 17
(which also contributes to the phenomenon of the "collectivization" of the
ICSID dispute settlement mechanism), 18 the second sentence of Article 42(1)
gains considerable importance. Accordingly, the issue of its interpretation
becomes central to ICSID arbitration.
In the absence of a provision on the applicable law in an investment
treaty, there is, by definition, no prior agreement on the applicable law
between the parties to an ICSID arbitration. In this context—and unless the
parties to the arbitration unequivocally agree otherwise during the course of
the proceedings 19 —the law applicable to the merits of the dispute is necessarily the law of the host State and international law, pursuant to the second sen-

16

The majority of BITs entered into by countries such as the United States, the United Kingdom,
France or Germany do not contain a clause on the applicable law regarding investment disputes between
one of the contracting States and the investors of the other contracting State. As of October 6, 2003,
none of the 38 BITs entered into by the United States, and which are in force, contain a clause on the
applicable law; such a clause can be found in only 12 out of 77 BITs concluded by France (and in force),
in only 6 out of 85 BITs concluded by the United Kingdom (and in force), and in only 8 out of the 62
available BITs concluded by Germany (and in force).
17
The number of ICSID arbitrations initiated on the basis of a treaty for the promotion and protection of investments has evolved from 2 in 1994 to 30 in 2003. See Emmanuel Gaillard, La jurisprudence du CIRDI (2004).
18
On the "collective" nature of investment treaty arbitration, see E. Gaillard, L'arbitrage sur le
fondement de traites de protection des investissements, 2003 Revue de l'arbitrage 853, 859-62 (para.
11). With the extraordinary growth of arbitrations initiated on the basis of investment treaties, the protection accorded to investors has equally evolved towards standardization. Indeed, each BIT applies to a
whole class of investors having common characteristics, provided that they meet the requirements of the
treaty. This aspect is reinforced by the fact that States usually enter into more than one BIT. Although
the wording may vary from one treaty to another, the provisions that define the protection regime, for
example provisions relating to fair and equitable treatment or to expropriation are identical or similar;
in addition, some provisions such as "fork in the road" clauses or "umbrella" clauses may be incorporated in some treaties and not in others, which equally defines a family of BITs. On these aspects, see also
R. Dolzer and M. Stevens, supra note 6. Because of these similarities and the closeness of the legal positions of investors vis-a-vis the host States, an arbitral case law has emerged which concerns the same legal
issues (such as the definition of an investment or the determination of the applicable law). Another reason for the increasingly collective nature of ICSID arbitration is that, under a particular BIT, the same
events may give rise to multiple arbitrations, with the noticeable case of the economic and financial crisis in Argentina and the effects of the "Emergency" Law No. 25561 of January 6, 2002 abandoning the
currency convertibility system and devaluing the peso and ending the US dollar peg, which has given
rise to 24 ICSID arbitrations as of October 10, 2003. Finally, the "most favored nation" clause incorporated in many BITs further contributes to enabling foreign investors to benefit from the protection
regime accorded by the host State to the investors of others countries under parallel BITs.
19
In the first ICSID arbitration initiated on the basis of a BIT, theTribunal had concluded to the
choice of law through the parties' submissions. See Asian Agricultural Products Limited v. the
Democratic Socialist Republic of Sri Lanka (ICSID Case No. ARB/87/3, Award), June 27, 1990, 4
ICSID Rep. 246 (1997), at 256-57 (paras. 18-24), and the dissenting opinion of A. Asante, id., at 29899. See also C. Schreuer, supra note 1, at 576-81.
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tence of Article 42(1): "[I]n the absence of such agreement, the Tribunal shall
apply the law of the Contracting State party to the dispute (including its rules
on conflict of laws) and such rules of international law as may be applicable.
International law is thus part of the equation from the outset. The task for the
tribunal deciding on any dispute pursuant to the second sentence of Article
42(1) is therefore to determine the respective roles of the law of the host State
and of international law.
The determination of the respective roles of domestic law and international law in the second sentence of Article 42(1) has both practical and
symbolic consequences. As a practical matter, the application of the rules of
international law may have a major impact on the result of the arbitration. In
fact, it could sometimes make the difference between winning or losing the
case. For example, as regards the issue of the quantification of damages, if a
host State is held liable for having breached its treaty obligation by proceeding
with the expropriation of a foreign investment, the appropriate compensation
under international law may include the award of compound interest running
from the date of the expropriation, while the law of the host State may grant
simple interest. It goes without saying that the difference in compensation may
be significant. 21
In addition, the primary applicability of the law of the host State is
often perceived by capital-importing States as a symbolic guarantee that their
law—which they assume to be more favorable—would be given maximum
effect. However, it is by no means obvious that, in every case, the application
of the law of the host State, as opposed to international law, is necessarily
favorable to the host State and unfavorable to the investor. 22 Conversely, it is

20

O n Article 42(1), see C. Schreuer, supra note 1, at 549 et seq.
O n the Wena v. Arab Republic of Egypt case, in which the issue arose in those terms, see
infra, part III.
22
See, e.g., the Klbckner v. Cameroon case, in which international law could arguably have provided to the ad hoc Committee a legal basis for the investor's dury of full disclosure to its partner. See
Klockner Industrie-Anlagen G m b H and others v. United Republic of Cameroon and Societe
Camerounaise des Engrais (ICSID Case No. ARB/81/2), Award, Oct. 2 1 , 1983 (hereinafter Klockner
Original Proceeding Award), 2 ICSID Rep. 9 (1994), at 59-60. Another example can be found in situations in which the law of the host State does not accept the doctrine of unforeseen events (theorie de
I'imprevision), national legal systems providing very contrasted answers on this issue: in certain circumstances, a host State may find itself in a better position in arguing that a given issue is not governed by
its own law but by international law, which recognizes the principle of rebus sic stantibus {see, e.g.,
International Court of Justice, Fisheries Jurisdiction Case (United Kingdom of Great Britain and
Northern Ireland v. Iceland), Judgmenr, Feb. 2, 1973, 1973 I.C.J. 3, at 18 (para. 36); Libyan American
Oil Company (LIAMCO) v. Government of the Libyan Arab Republic, Award, Apr. 12, 1977, VI Y.B.
Com. Arb. 89 (1981), at 103 and 111).
21
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far horn clear that the application of the rules of international law is always in
the investor's favor.23
The perception that the law of the host State should be given maximum effect has nevertheless been the basis for the theory according to which
the applicability of international law should be restricted to cases where the
law of the host State contains gaps on particular issues brought before the tribunal or where the law of the host State is inconsistent with international law
(I). A second theory, also motivated by the desire to give maximum effect to
the law of the host State, has limited even further the role of international law
to the correction of only those rules of domestic law which collide with fundamental norms of international law (II). There is, however, room for a third
view of the role of international law in the second sentence of Article 42(1),
that of a truly independent body of substantive rules which may be applied by
itself, and not through the filter of the law of the host State (III). Each of these
theories will be examined in turn.

I. "AND" MEANS: "AND, IN CASE OF LACUNAE, O R S H O U L D
T H E LAW O F T H E C O N T R A C T I N G STATE BE I N C O N S I S T E N T
W I T H INTERNATIONAL LAW"
A cursory reading of the literature and case law on the topic might lead
to the conclusion that there exists a quasi-unanimous understanding according to which, in the absence of a choice of law by the parties, the role of international law is limited to supplementing the law of the host State where it contains lacunae or to correcting it where it is inconsistent with international law.
Under this reading, the word "and" in the second sentence of Article 42(1) is
understood as meaning "and, in case of lacunae, or should the law of the
Contracting State be inconsistent with international law."
The proposition that international law has a dual "complementary"
and "corrective" role was formulated for the first time by the ad hoc
Committee in the Klockner case and has been reiterated by a number of ICSID
awards and decisions since. Under this approach, international law has only a
subsidiary role as compared to the law of the host State in that it is viewed
See, e.g., Antoine Goetz Award, supra note 5, at para. 99:
The question of the validity of the acts of a State does not necessarily have the same answer
under the national law of that State and under international law. In Elettronica Simla SpA
(ELS1) v. Italy the International Court of Justice stated that "the act of a public authority may
have been unlawful in municipal law does not necessarily mean that it was an act unlawful in
international law or a breach of treaty or otherwise."
(English translation in XXVI Y.B. Com. Arb. 24 (2001), at 37-38.)
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through the filter of, and after an investigation into, the law of the host State.
This proposition is, however, not supported by the History of the Washington
Convention.
A.

The History oft the Convention does not support the view according to which
international law could come into play only in cases of lacunae or inconsistency

The main justification for the view according to which international
law is limited to cases of lacunae or inconsistency is that it is presumed to reflect
the intention of the drafters of the Washington Convention, as evidenced in the
travaux preparatoires of the Convention. In particular, one excerpt of the
History of the Convention is often quoted regarding the circumstances in
which the relevant part of the provision which became Article 42(1) was adopted: "[t]he final provision relating to international law (which would bring it
into play both in the case ofta lacuna in domestic law as well as in the case oftinconsistency between the two) was adopted by a majority of 24 to 6.
The reference to this quotation as an indication of the intention of the
drafters of the Convention regarding the meaning of "and such rules of international law as may be applicable" under Article 42(1), second sentence, raises two issues. First, Article 42(1) of the Washington Convention, which is a
treaty provision, should be interpreted in accordance with the rules of interpretation of international treaties. In this respect, Article 31(1) of the Vienna
Convention of 1969 on the Law of Treaties provides that "[a] treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given
to the terms of the treaty in their context and in the light of its object and purpose." 25 It is only when the text to be interpreted (in this case, "and such rules
of international law as may be applicable") is obscure that the supplementary
rule of Article 32 of the Vienna Convention comes into play, which stipulates
that:
[r]ecourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning
resulting from the application of article 3 1 , or to determine the
meaning when the interpretation according to article 31:
Summary Proceedings of the Legal Committee Meeting, Dec. 7, 1964, Document No. 81, in
History of the ICSID Convention, supra note 4, at 804 (emphasis added).
Regarding issues of interpretation, see, e.g., International Court of Justice, Case Concerning the
Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, Feb. 3, 1994, 1994 I.C.J. 6, at 21-22
(para. 41) (emphasis added).
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Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or unreasonable. (Emphasis added)
As a result, one could doubt the necessity of primary recourse to the
History as the principle means of interpretation of the second sentence of
Article 42(1) of the Convention.
Second, and in any event, the History of the Convention does not support the proposition that international law is limited to the supplemental and
corrective functions under Article 42(1), second sentence. A close study of the
History shows that the main focus of the discussions regarding Article 42 was
whether, in the absence of an agreement of the parties on the applicable law,
international law should constitute an option available to the arbitral tribunal
altogether.
From the outset, international law as a source of law available to an international tribunal 2 was inserted into the drafts on the applicable law,
although the conditions of its applicability were not well defined: 27 "[T]he
Arbitral Tribunal shall decide the dispute submitted to it in accordance with
such rules of law, whether national or international, as it shall determine to be applicable." 28 The word "or," 29 which was not intended to preclude the applica-

See Summary Record of Proceedings, Addis Ababa Consultative Meeting of Legal Experts, Dec.
16-20, 1963, Document No. 25, in History of the ICSID Convention, supra note 4, at 267-68:
The Chairman replied that unless parties specifically restricted the tribunal, it would look into
all the legal aspects of any dispute brought before it from the standpoint not only of domestic, but also of international law, to see if the rights of either party had been infringed. The
tribunal would be in the same position as any international tribunal before which, say, the
investor's State had brought a claim based on the expropriation of its national's property
The Chairman [pointed out] that unless the parties had agreed to restrict the competence of
the tribunal to determining the validity of the act of expropriation by reference to municipal
law, the tribunal could look into municipal law as well as international law. This was the very
purpose of going before an international tribunal. (Emphasis added).
27
For a summary of the debates over the applicability of international law, see Chairman's Report
on the Regional Consultative Meetings of Legal Experts, July 9, 1964, Document No. 33, in History of
the ICSID Convention, supra note 4, at 569-71.
28
Article VI, Section 5(1), in Working Paper in the form of a Draft Convention prepared by the
General Counsel and transmitted to the Executive Directors, June 5, 1962, Document No. 6, in History
of the ICSID Convention, supra note 4, at 41 (emphasis added). The draft remained the same and was
renumbered as Article IV, Section 4(1) of the Preliminary Draft of a Convention on the Settlement of
Investment Disputes between States and Nationals of Other States, Oct. 15, 1963, Document No. 24,
in History of the ICSID Convention, supra note 4, at 214.
29
See also Summary Record of Proceedings, Addis Ababa Consultative Meetings of Legal Experts,
Dec. 16-20, 1963, Document No. 25, in History of the ICSID Convention, supra note 4, at 259 ("The
Chairman replied that.. .the Convention left it to the Tribunal in the absence of a stipulation by the parties, to decide whether a claim was subject to national or international law.").
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bility of international law together with domestic law,30 was later replaced by
the word "and": 31 "[T]he Tribunal shall decide the dispute submitted to it in accordance with such rules or national and international law as it shall determine
to be applicable. The term international law' shall be understood in the sense
given to it by Article 38 of the Statute of the International Court of Justice." 32
Throughout the debates, however, some delegations pleaded in favor
of the primary applicability of domestic law, 33 in particular the law of the host
State, 3 excluding in whole or strictly limiting the applicability of international law.35 Other delegations—notably from capital-exporting countries—
30

Id. at 267-68.
- See the position expressed by the representative of France, in Summary Record of Proceedings,
Geneva Consultative Meetings of Legal Experts, Feb. 17-22, 1964, Document No. 29, in History of the
ICSID Convention, supra note 4, at 421 ("Mr. Deguen (France) suggested that the words 'whether
national or international' should be amended to read 'national and international' in the penultimate line
of Section 4(1)."). For an explanation of the reasons for such a change, see the position expressed by
A. Broches in the Summary Proceedings of the Legal Committee Meeting, Dec. 7, 1964, Document
No. 81, in History of the ICSID Convention, supra note 4, at 800 ("[T]he earlier draft of the
Convention referred to 'national or international law'. The present draft uses the word 'and' so as to avoid
the impression that international law would always apply or that it was necessarily a question of alternatives." (emphasis in original)).
32

Article 45(1), Draft Convention: Working Paper for the Legal Committee, Sept. 11, 1964,
Document No. 43, in History of the ICSID Convention, supra note 4, at 630.
• See, e.g., the comments of Mr. Brown (Tanganyika) in Summary Record of Proceedings, Addis
Ababa Consultative Meetings of Legal Experts, Dec. 16-20, 1963, Document No. 25, in History of the
ICSID Convention, supra note 4, at 267.
• Rather than, for example, the law of the nationality or domicile of the investor. See the position of the representative of Thailand, in Summary Record of Proceedings, Bangkok Consultative
Meetings of Legal Experts, Apr. 27-May 1, 1964, Document No. 31, in History of the ICSID
Convention, supra note 4, at 466. See also, for a position taken on the new draft of Article 45 referring
to the applicability of "such rules of national and international law," the Turkish position in Comments
and Observations of Member Governments on the Draft Convention, Nov. 23, 1964, Document No.
45, in History of the ICSID Convention, supra note 4, at 663; see also the observations of the representative of Thailand, id. at 660; and of Vietnam, id. at 669. For the position that the rules of conflict of
laws might bring a different law into operation, see, e.g., A. Broches' comments in Summary Proceedings
of the Legal Committee Meeting, Dec. 7, 1964, Document No. 81, in History of the ICSID
Convention, supra note 4, at 800.
Some delegations first pleaded for the exclusive applicability of domestic law, see, e.g., the position of the representative of Ceylon, in Summary Record of Proceedings, Bangkok Consultative Meetings
of Legal Experts, Apr. 27-May 1, 1964, Document No. 31, in History of the ICSID Convention, supra
note 4, at 501; the position of the representative of India, id. at 506 and 514; the position of the representative of China, id. at 513-14; the position of the representative of Iran, id. at 516.
Regarding draft Section 4(1) and the issue of the applicability of international law, see A. Broches,
The Convention on the Settlement of Investment Disputes between States and Nationals of Other
States: Applicable Law and Default Procedure, in International Arbitration: Liber Amicorum for Martin
Domke 12 (P. Sanders ed., 1967), at 13-15.
Regarding draft Article 45(1) which included "such rules of national and international law," see
the positions taken by the representatives of Yugoslavia and Ceylon in Summary Proceedings of the Legal
Committee Meeting, Dec. 7, 1964, Document No. 81, in History of the ICSID Convention, supra note
4, at 801-02 ("[T]he reference to international law should be omitted."). See also, on the same draft
Article 45, the different position of the representative of India, id. at 802-03 ("Mr. Lokur (India)
expressed some concern that the provisions of Article 45 might give to the Tribunal a complete freedom
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expressed the view that it would be difficult to exclude international law.3 It
is against this background that the Legal Committee debated the option of
international law. The question of the role—either as a supplemental or as a
corrective device—of international law was not debated as such, but was essentially put forward by those delegations opposed to the insertion of international law in the draft and purporting to limit its applicability "to complement
or supplement national law," 37 to "cases where the national law of the host
country would be absolutely silent on the issue in dispute," 38 to "the case of a
lacuna in domestic law," 39 to "cases of obscurity or lacunae in the domestic

to apply either national or international law. In his opinion, investments are governed by the national
law of the host State and he did not think that international law should be applicable
").
The position was also taken by these representatives that the law of the host State should apply
"first": for a position taken on the new draft of Article 45 referring to the applicability of "such rules of
national and international law," see, e.g., the Chinese position in Comments and Observations of
Member Governments on the Draft Convention, Nov. 23, 1964, Document No. 45, in History of the
ICSID Convention, supra note 4, at 653 (".. .Article 45 should be amended to the effect that the law of
the host country shall first apply in the absence of an agreement between the parties to the contrary")
and in Summary Proceedings of the Legal Committee Meeting, Dec. 7, 1964, Document No. 81, in
History of the ICSID Convention, supra note 4, at 800-01. See also the position taken by the representative of Spain, id. at 801 ("[PJrovision should be made for the application of the national law of the
country where the investment takes place with only one exception, namely, that the national legislation
would not be applied when it would clearly violate admitted principles of international law."). See also
the position taken by the representative of the Philippines (limiting the recourse to international law to
cases of discrimination), in Summary Proceedings of the Legal Committee Meeting, Dec. 7, 1964,
Document No. 81, in History of the ICSID Convention, supra note 4, at 800; for a similar position but
favoring the subsidiary applicability of international law as incorporated into domestic law, see the position by the representative of Peru, id. at 802.
• See, e.g., the position expressed by the representatives of the Federal Republic of Germany and
Austria, in Summary Record of Proceedings, Geneva Consultative Meetings of Legal Experts, Feb. 1722, 1964, Document No. 29, in History of the ICSID Convention, supra note 4, at 421; see also the
position of the representative of Thailand, in Summary Record of Proceedings, Bangkok Consultative
Meetings of Legal Experts, Apr. 27-May 1, 1964, Document No. 3 1 , in History of the ICSID
Convention, supra note 4, at 466.
Regarding the discussions of Article 45 of the draft Convention, see also the position by the representative of Germany, in Summary Proceedings of the Legal Committee Meeting, Dec. 7, 1964,
Document No. 81, in History of the ICSID Convention, supra note 4, at 801 ("[T]here are many countries in which the national courts must apply national law as well as international law, and it would seem
strange if a tribunal which was admittedly international would be precluded from the application of
international law."); by the representative of the United States, id. at 803 ("Mr. Gourevitch (United
States) said that he considered Article 45 satisfactory and pointed out that national law would usually be
applied. He added that is was important to provide for the possibility of applying international law since,
under Article 28, Contracting States would have to waive diplomatic protection."); and by the representative of Austria, id. ("Mrs. Villgrattner (Austria) said that the possibility of applying international
law was also desirable in view of the provisions of Article 57 [recognition and enforcement of awards].").
" See Summary Proceedings of the Legal Committee Meeting, Dec. 7, 1964, Document No. 81,
in History of the ICSID Convention, supra note 4, at 802 (position by the representative of Dahomey).
,K
Id. at 802-03 (position by the representative of India).
39
Id. at 803 (position by the representative of Costa Rica).
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legislation of the State in which the investment was made,'
or to cases
"where [international law] was inconsistent with national law introduced after
the investment was made."
The main focus of the debate on international law was whether or not
it should be applied at all. As further framed by the Chairman when proposing the rewording of the draft:
[T]he first [problem] was which was the applicable "national
law" and the second, under what circumstances, if any, should
international law be applicable. Taking these views into consideration, he would propose that the provisions following that
dealing with an express choice of law agreement be redrafted
to read as follows: "Failing such agreement, the Tribunal shall
apply the law of the State party to the dispute (including its
rules on the conflict of laws) and such principles of international law as may be applicable."
This "compromise," according to A. Broches, while restricting the
arbitrators' freedom to select any national law other than that of the host
State, "preserved the tribunal's freedom to apply international law."
Id. (position by the representative of Ivory Coast).
Id. at 804 (position by the representative of China).
See Summary Proceedings of the Legal Committee Meeting, Dec. 7, 1964, Document No. 81,
in History of the ICSID Convention, supra note 4, at 803-04 (emphasis added).
3
As later described by A. Broches:
Until a late phase of the Convention's legislative history, what became Art. 42(1) left the
Tribunal free, in the absence of agreement between the parties concerning the law to be applied
to the substance of their dispute, to decide it in accordance with such rules of national and
international law as it determined to be applicable. In order to clarify the provision and to meet
various concerns expressed, particularly with respect to the national law to be applied, it was
decided to replace the one-sentence text by two separate sentences, the first of which would
firmly establish unlimited party autonomy, while the second would determine that if the parties
had not specified the applicable rules of law the Tribunal would have to apply the law of the State
party to the dispute.
Broches, supra note 1, at 666-67 (para. 112) (emphasis added). On this issue, A. Broches has further
explained that:
The developing countries were willing to accept this freedom of the parties, which meant that
they might agree on the applicability of'rules of law' other than those of the law of the State
party to the dispute. They were, however, not prepared to leave the determination of the applicable national law to the Tribunal in the absence of an agreement of the parties. They insisted that in
that event the law of the State party to the dispute should apply, since that is where the investment
is made. Id. at 667-68 (para. 115) (emphasis added).
See also Aron Broches, The Convention on the Settlement of Investment Disputes between States
and Nationals of Other States, 136 Collected Courses of The Hague Academy of International Law 331
(1972), at 390-91.
A. Broches, supra note 35, at 16.
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It is in this context that the new draft, which maintained the option of
international law, was eventually adopted to become the final provision of
Article 42(1). The report of the vote reflects the debate initiated by those delegations wishing to narrow the applicability of international law: "[t]he final
provision relating to international law (which would bring it into play both in
the case of a lacuna in domestic law as well as in the case of inconsistency between
the two) was adopted by a majority of 24 to 6. 5 However, it cannot be drawn
from this language that the applicability of international law is limited to the
situations of lacunae and of inconsistency. It is particularly telling that the
Legal Committee expressly chose, in response to the suggestion made by the
delegations favoring the subsidiary applicability of international law, not to
adopt the inconsistency test: "Mr. Broches (Chairman) then re-stated the principle adopted and explained the advantages of the present draft over a text
couched in terms whereby international law would become applicable where
the domestic legislation of the host State was 'inconsistent'with it.
Similarly,
the Legal Committee voted against a wording on the basis of the lacunae test:
"Mr. Lokur (India) then requested a vote on a suggestion to limit the application of international law to cases where the domestic legislation of the host
State was silent, whereupon a vote was taken and the motion defeated by a
majority of 19 to 7.
These issues were no longer raised in the following
48
drafts—of Article 4 5 ( l ) and, later, of Article 42(1) 4 9 —in which the wording was identical to that of Article 42(1) of the Convention. 5 0
It is further telling that, during the final discussions of what was eventually adopted as Article 42(1), the Chairman of the Legal Committee noted
that: "Article 42 intentionally referred to domestic law and international law
since a tribunal might be called upon to determine whether standards set by

Summary Proceedings of the Legal Committee Meeting, December 7, 1964, Document No.
81, in History of the ICSID Convention, supra note 4, at 804 (emphasis added).
46
Id. (emphasis added).
47
Id. (emphasis added).
48
See Sixth Interim Report of the Drafting Sub-Committee, on Chapter IV, Dec. 11, 1964,
Document No. 104, in History of the ICSID Convention, supra note 4, at 863.
See the Revised Draft of the Convention, Dec. 11, 1964, Document No. 123, in History of
the ICSID Convention, supra note 4, at 924, whereby Article 45(1) is re-numbered as Article 42(1). See
also Memorandum from the General Counsel and Draft Report of the Executive Directors to accompany the Convention, Jan. 19, 1965, Document No. 128, in History of the ICSID Convention, supra note
4, at 962.
so
See the Convention on the Settlement of Investment Disputes between States and Nationals of
Other States, Document No. 145, in History of the ICSID Convention, supra note 4, at 1057.
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both systems of law had been respected by the host State." 51 Just as significantly, the Report of the Executive Directors on the Convention indicates that
"[ujnder the Convention an Arbitral Tribunal is required to apply the law
agreed by the parties. Failing such agreement, the Tribunal must apply the law
of the State party to the dispute (unless that law calls for the application of
some other law), as well as such rules of international law as may be applicable." 52
As a result, an attempt to find clear support in the History of the
Convention for the limitation of the role of international law to supplementing or correcting the law of the host State appears to be unworkable. 53

See Memorandum of the Meeting of the Committee of the Whole, Feb. 23, 1965, Document
No. 132, in History of the ICSID Convention, supra note 4, at 986, para. 31 (emphasis in original). On
the applicability of international law, see also id. at 985 para. 26:
"As to the issue of national versus international law, the vote in the Legal Committee had been
very clearly in favor of permitting the tribunal to apply international law particularly in order to
take account of cases where a State changed its own law to the detriment of an investor and in
violation of an agreement not to do so. In such a case international law would not question the
power of the sovereign State to change its law, but could hold that State liable in damages to the
investor whose rights it had violated through an act inconsistent with international law.".
See also A. Broches, supra note 35, at 17:
Under these subsidiary rules the tribunal may apply both national and international law. The history of the provision leaves no doubt, in my opinion, that the tribunal may apply international law
(i) where national law calls for its application, (ii) where the subject matter is directly regulated
by international law (a case which may not be easily distinguishable in practice from (i)) and (iii)
where national law or action taken thereunder violates international law. (Emphasis added)
For a similar wording, see also A. Broches, supra note 4 3 , at 392; see also id. at 390:
According to that sentence the Tribunal shall apply the law of the Contracting State party to the
dispute, including its tules on the conflict of laws, and such rules of international law as may be
applicable. In this case, therefore, the Tribunal is clearly called upon to take account of both
national and international law. (Emphasis in original)
See also id. at 391:
The major question whether rules or, for that matter, principles of international law can be directly applied to a dispute between a State and a non-State party is clearly answered in the affitmative by the text of the Convention. If the intention had been merely to refer to the rules of international law which were applicable as part of the law of the State party to the dispute, the text
could have dealt with them in the same manner as with the conflict rules and could have stated
that "the Tribunal shall apply the law of the Contracting State party to the dispute (including its
rules on the conflict of law and its rules of international law)." The separate mention of international law is unambiguous. (Emphasis added)
Report of the Executive Directors on the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, Mar. 18, 1965, Document No. 145, in History
of the ICSID Convention, supra note 4, at 1082 (emphasis added).
See also Moshe Hirsch, The Arbitration Mechanism of the International Centre lor the
Settlement of Investment Disputes 138 (1993).
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B. The Klockner and Amco ad hoc Committees introduced the view according
to which the rules of international law could come into play only in cases of
lacunae or inconsistency
The common methodology under the theory of the supplemental or
corrective function of international law is that an ICSID arbitral tribunal cannot have access to the rules of international law if it has not, previously,
searched into the law of the host State and identified either a gap or a rule
which is inconsistent with rules of international law. The triggering factor of
the applicability of international law is therefore, not that its rules may be
applicable per se, but the existence of lacunae or possible inconsistencies. Under this methodology, international law is viewed through the hypothetical
gaps of national laws or through the inadequacies of such laws vis-a-vis international law and not as an independent body of law to which the arbitral tribunal has free access. O n the basis of what we believe to be a mistaken understanding of the History of the Convention, this doctrine was initially conceived by the first ad hoc Committees in Klockner and Amco.
In the annulment decision of May 3, 1985, the ad hoc Committee in
Klockner v. Cameroon (composed of P. Lalive, A. El-Kosheri and I. SeidlHohenveldern), had to determine whether the Arbitral Tribunal had manifestly exceeded its powers due to a violation of Article 42(1). ' In the absence
of an agreement between the parties on the choice of law, the second sentence
of Article 42(1) had become operative and the Arbitral Tribunal had rendered
an award on the basis of the law of Cameroon, the host State in the arbitration. In so doing, the Tribunal had referred primarily to French law which, as
a consequence of the colonial heritage, was applied in the eastern part of
Cameroon 5 5 and, specifically, to what it defined as the duty of full disclosure
to a contractual partner (obligation de tout reveler) which it held had been
breached by Klockner. 56 One of the issues before the ad hoc Committee was
whether the Tribunal, by basing its decision on a duty of full disclosure, had
applied the proper law. Because the Tribunal had referred to "other national
codes" and the "universal requirements of frankness and loyalty" the
Committee considered whether such reference was in compliance with Article

Klockner v. Cameroon, Ad Hoc Committee Decision, May 3, 1985 (hereinafter Klockner First
Ad Hoc Committee Decision), 2 ICSID Rep. 95 (1994), at 117 et seq.
^ Klockner Original Proceeding Award, supra note 22, at 59 ("One must therefore acknowledge
the correctness of the Claimant's position when it says that 'since the SOCAME factory project was
located in the eastern part of the country, only that part of Cameroonian law that is based on French law
should be applied in the dispute."').
56
Id. at 6 1 .

