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First Schedule {Additional Powers of
the High Court), § 12: ‘Power before or
after any proceedings are commenced
to order discovery of facts or
decuments by any party to the
proceedings or by any other person in
such manner as may be prescribed by
Rules of Court.’

2

Order 24. For examples of statutory
provisions on discovery in court, see
Section 47 of the Banking Act, Section
34(1) of the Government Proceedings
Act, and Sections 128 and 131 of the
Evidence Act.

3

For moare discussion on this subject,

seeJ. Pinsler, Civil fustice in
Singapore: Developments in the
Course of the 20th Century
(Butterworths, 2000, chapter 8.

4

The process of discovery in Singapore
alsoincludes a procedure known as
‘interrogatories’ (a process of cross-

examination by written questions
requiring written answers on oath
before trial), but this paper will not deal
with that procedure.

5

Rules of Court, Order 24, Rule 1{2)
(emphasis added).

[}

Rules of Court, Order 24, Rules 1{1)
and 3.

7
Rules of Courti, Order 24, Rule 9.

J. Pinster (ed.), Singapore Court
Practice 2006 (LexisNexis, 2006) at
para. 24/1/15.

A. Discovery in court proceedings

Singapore is a2 common law jurisdiction. In common law jurisdictions, the process
of document production in court proceedings is known as ‘discovery’.

The legal rules governing the process of discovery are primarily contained in the
Supreme Court of Judicature Act' and the Rules of Court.? The purpose of an order
for discovery is to enable a party to obtain information from the other party so as
to effectively prepare its case for trial.? -

Generally, there are three forms of discovery undertaken in court proceedings:*
(i) general discovery, (ii) specific discovery and (iii) pre-action discovery.

(i) General discovery

Under the Rules of Court, the court has the right to order discovery of documents
or classes of documents which fall into the following categories:

() the documents on which the party relies or will rely; and
(b) the documenis which could —

(@) adversely affect his own case;

(i) adversely affect ancther party’s case; or

(iif) support another party’s case.?

'In order to meet the obligation of general discovery, the disclosing party has to

furnish to the receiving party a list of documents within the categories listed above
that are within the disclosing party’s possession, custody or power. ¢ The receiving
party has the right to demand inspection of any document contained in the list.”

It has been observed that the use of the word ‘could’ is of paramount significance,
as it leads to a potentially wide obligation for parties to disclose documents in their
possession, custody or power. ®

(ii) Specific discovery

A party to court proceedings may apply to the court at any time for an order for
discovery of documents or classes of documents in the other party’s possession,
custody or power that fall into the following categories:

(2) a document on which the party relies or will rely;
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(b) a2 document which could —
(f) adversely affect his own case;
(iiy adversely affect another party’s case; or
(iil) support another party’s case; and
(¢) a document which may lead the party seeking discovery of it to a train of inquiry
resulting in his obtaining information which may ~
() adversely affect his own case;
(iiy adversely affect another party’s case; or
(iify support another party's case.?’

The feature that distinguishes an order for specific discovery from an order for
general discovery is the greater scope of the former, as it allows the discovery of
documents that lead to a ‘train of inquiry’. The concept of train of inquiry requires
the disclosure of documents which can reasonably be assumed to contain
information that may (and not must) directly or indirectly enable the applicant to
advance his own case or adversely affect the case of his adversary."

Hence, the Singapore courts take a strict approach when dealing with applications
for specific discovery. It is not sufficient for a person applying for an order for
specific discovery baldly to plead that there is potential for a train of inquiry; the
applicant must show to the court’s satisfaction that the train of inquiry would be
likely to lead to relevant documents being unearthed.! In addition, as discovery
tends to be intrusive, the court is not normally inclined to grant applications for
specific discovery if an order for interrogatories would satisfy the applicant’s need
for evidence.*

(iii} Pre-action discovery

A person who is contemplating litigation against another person has a right to
apply to the court for ‘pre-action’ discovery.”? This term has been defined by the
courts as discovery prior to and for the purpose of commencing legal
proceedings. :

In determining whether an application for pre-actiory discovery should be allowed,
the court will ensure that the application is neither fiﬁolous nor speculative, and
that the applicant is not on a ‘fishing expedition’. Inf the context of discovery, a
fishing expedition has been judicially defined as the ‘aimless trawling of an
unlimited sea’.’® However, this does not mean that the court will look at the merits
of the applicant’s case to see whether the application for pre-action discovery is
justified, since to do so would defeat the very object of pre-action discovery (which
is to determine whether the applicant has a good cause of action'®).

Int addition, the applicant for an order for pre-action discovery must show that the
order is necessary to dispose fairly of the case or save costs.”” Hence, it is not
suificient to plead that a particular document will be relevant to the case; the
applicant must show that the disclosure of the document is necessary for proper
disposal of the case.’®

In Kuah Kok Kim v. Ernst & Young,” the plaintiffs—minority shareholders who had
been compelled to sell their shares at a price fixed by an accounting firm-—were
granted pre-action discovery of working papers used by the accounting firm to
value the price of the shares that were to be sold to the majority shareholders,
since this would allow the minority shareholders to determine whether they had a
pood cause of action in negligence against the accounting firm.

In Stansfield Business Intevnational v. VCS Vardan,” the court denied an
application for pre-action discovery of documents which were already in the
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applicant’s possession because the court found that the applicant was using its
application for pre-action discovery to circumvent the common law rule
prohibiting collateral use of documents already obtained by the applicant through
the discovery process in earlier proceedings.

Privilege, an exception to discovery

If a particular document is privileged, a party cannot be compelled to disclose it in
court. There are a variety of situations in which statutes and case law recognize
documents as privileged. Some instances of privilege recognized under Singapore
law include:

.(a) communications between a party to court proceedings and a third party for the
- purpose of litigation,*

'} (b) communications between a party to court proceedings and the party’s

+ lawyers,?
(¢) communications between spouses,?
(d) unpublished official records relating to affairs of State,”
(e) communications made to public officers in official confidence,®
() (possibly) documents disclosed in an arbitration involving one or all of the
parties.®

Where a privileged document has been accidentally disclosed in the process of
discovery, the disclosing party can siill maintain its privilege if it informs the
receiving party of the error and its intention to claim privilege. If this is done, the
receiving party will have to apply to the court for leave to use the privileged
document.””

Implied undertaking not to use documents
disclosed for collateral purposes

There is a general principle at common law whereby a party that is entitled to
discovery of documents may use the documents obtained only for the purposes of
pursuing the specific court proceedings for which they were obtained. This
general principle was first laid down by the English courts in the case of Riddick v.
Thames Board Mills® and has subsequently been endorsed by the Singapore
courts.®

Serious sanctions exist for breach of this implied undertaking. The party in breach
may be held liable for contempt of court and enjoined from using the documents
disclosed for collateral purposes. It is immaterial that the party in breach may not
be aware of the implied obligation, although this may affect the level of
punishment imposed by the court.®® If the party in breach commences a legal
action in which it relies on the documents disclosed by the other party, the legal
action could be struck out by the courts.3

Sanction for breach of an order for discovery

1If a party fails to comply with an order for discovery, the court has the discretionary
power to make any order it thinks just, including that of dismissing the plaintiff’s

action unless the party complies with the order for discovery by a set deadline or
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Section 3(1) of the International
Arhitration Act states: ‘Subject to this
Act, the Model Law, with the exception
of Chapter V11T thereof, shall have the
force of faw in Singapore.’ The Madel
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Arbitration Act as the First Schedule. A
few statutory modifications have been
made to the Model Law, mainly to make
its operation more effective in
Singapore.
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Article 19(2) of the Model Law simply
provides that the arbitral tribunal can
conduct the arbitration in such manner
asit considers appropriate.

43

International Arbitration Act,
Section 12(1)(h).
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with Section 12(6).
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This power to order and give directions
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striking out the defence® with judgment to be entered accordingly. This is known
as a ‘peremptory order’.

The courts have held that, where an order for discovery is not complied with, the
defaulting party’s pleadings will be struck out only if the failure to comply would
render a fair trial of the action impossible.’® They have further held that a court
retains the discretion to strike out the pleadings of a party that fails to comply, even
if the defaulting party subsequently makes disclosure, otherwise ‘every defaulter
can quickly offer to make disclosure once his deception has been discovered’

Where a party has failed to comply with an order for discovery, the defaulting party
cannot subsequently rely on the documents that have not been disclosed unless it
obtains leave of the court to do 0.3 This rule is based on common sense, fairness
and equality, for the defaulting party would otherwise be taking advantage of its
own wrong.*

In addition to procedural sanctions, any party or person who fails to comply with
an order for discovery may be made liable for committal, i.e. imprisonment.”®
Furthermore, if an order for discovery is served on a party through its solicitor and
the solicitor fails to notify the client, the solicitor may also be liable for committal’®
and may be ordered to bear the costs of the proceedings personally.®

B. Document production in international
arbitrations

The International Arbitration Act gives the UNCITRAL Model Law on International
Commercial Arbitration (‘Model Law’) force of law in Singapore.” Although the
Model Law does not expressly mention document production,® the International
Arbitration Act enlarges the powers given under the Model Law by specifically
empowering arbitral tribunals in Singapore to make orders or give directions for
the production of documents and interrogatories. o Such orders or directions for
document production made by arbitral tribunals may be enforced in the same
way as court orders if the court grants leave to do'$0.% It follows that arbitral
tribunals in Singapore are empowered to give orders or make directions for
document production in the same manner that a court would for full common

. law style discovery.® In addition, the International Arbitration Act gives parties to

an arbitration the right to apply to the court for a writ to compel a witness to
attend and to produce documents (known as a subpoena duces tecun). These
provisions in the International Arbitration Act serve to translate the powers ofa
court into an arbitral context in accordance with Singapore’s common law
tradition. However, while the intention was clearly to give arbitral tribunals
virtually all the powers of a court, the International Arbitration Act does not
mandate arbitral tribunals to behave exactly like a court in ordering document
production.

It is difficult to say what characterizes arbitral practice relating to document
disclosure in Singapore, because foreign arbitrators are frequently involved in
international arbirrations conducted in Singapore. For the purpose of this paper,
the authors conducted an informal survey of 15 local arbitrators to determine what
kind of orders for document production they make. They were asked:

(4) Do you order production of documents in accordance with the dlscovery
practice of the Singapore High Court?
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(b) 1f you do not order document production in accordance with the discovery
practice of the Singapore High Court, what standard do you apply in determining
applications for document production?

The survey showed that older arbitrators in Singapore (who were more used to the
practices of the Singapore High Court) tended to follow court practice in
determining applications for document production, while younger arbitrators
(who had more exposure to international arbitration) would rely more on the
wishes of the parties and look to the TBA Rules on the Taking of Evidence in
International Commercial Arbitration (‘IBA Rules’) for guidance when determining
applications for document production.

In practice, therefore, a good number of Singaporean arbitrators would:

(ﬁ) initially only order disclosure of all documents on which each party wishes to
rely;*” and

(b) at a later stage, consider applications by either party for disclosure and
production of specific documents or classes of documents.

At this later stage, Singaporean arbitrators may choose to rely on the test for
discovery of documents used in court proceedings, or apply a more restrictive
standlard and possibly have regard to international standards as reflected in the IBA
Rules. '

The attitude of the younger arbitrators may have been influenced by local
arbitration literature, which has favoured a more restrictive regime of document
production over common law style discovery.

In the arbitration volume of Halsbury’s Laws of Singapore, the author discourages
the use of the Rules of Court as the procedural rules for international arbitrations.®
.In particular, he takes the view that orders for document production which allow
full disclosure of documents should be avoided in arbitration. In support of his
proposal, he points out that US courts apply the ‘strict necessity’ criterion to
determine requests for orders for document production in arbitration.”

The authors of a leading article on the disclosure of documents in international
arbitrations in Singapore® discourage the use of common law style discovery
procedures when dealing with applications for document production in
international arbitrations for the following reasons:

(a) Arbitrations conducted in Singapore are mostly international arbitrations.
Hence, arbitral tribunals sitting in Singapore should be wary of the sensitivities of
parties and their lawyers who have been exposed to a different legal culture,

(b) A more flexible arbitration regime, catering to the sensitivities of parties and
their lawyers who have been exposed to different legal traditions, should be
encouraged, $o0 as to ensure that Singapore remains the arbitration centre of
choice for international arhitrations.

() A multifaceted approach to orders for document production in international
arbitrations should be encouraged, with the IBA Rules as 2 primary source of
guidance. This is because the IBA Rules were drafted with the objective of offering
a compromisé between civil law and common law legal traditions.

(d) The authors suggest a non-exhaustive list of factors that arbitral tribunals in
Singapore may consider when dealing with applications for document production
orders: = : '
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(i) the parties and their lawyers: consideration should be given to the kinds of
orders for document production to which the parties and their lawyers are
accustomed;

(i7) the amount in dispute: the greater the amount in dispute, the greater the
justification for more extensive orders for document production;

(iii) the nature of the issues in dispute: factual disputes may justify more
extensive orders for document production than disputes over points of law;

(iv) volume and type of documents: the easier it is for parties to make
disclosure, the more justification there will be for extensive orders for
document production;

(1) other factors: these include, but are not limited to:
i. the extent to which the documents are relevant to the dispute;

ii. whether or not there are other means of obtaining the requisite
information without resorting to an order for document production; and

iti. whether the order for document production has been sought
vexatiously:

It appears very likely that arbitral tribunals in Singapore may move towards a more
restrictive form of document production because of the heavy involvement of
foreign lawyers in international arbitrations in Singapore. Foreign arbitrators from a
wide range of countries sit in arbitrations conducted under the auspices of the
Singapore International Arbitration Centre (‘SIAC”) or other institutions and in ad
boc arbitrations. Many international arbitrations in Singapore are conducted by
the local offices of foreign law firms more familiar with the IBA Rules than with
the Rules of Court. Singapore has had the benefit of lectures and seminars given
by leading foreign arbitration practitioners. From time to time Singapore is host
1o international conferences on arbitration, such as the IBA's Arbitration Day in
February 2006 and conferences organized by SIAC in conjunction with
international institutions like UNCITRAL and ICC. All of these activities have
helped to make the Singaporean arbitration community more aware of prevailing
international standards and practices in arbitration, including document
production. :'

An interesting issue arises over the way in which arbitral tribunals deal with the
failure to comply with orders for document production. The International
Arbitration Act aliows an arbitral tribunal to award any relief that could be awarded
by the High Court if the dispute were heard in civil proceedings before the High
Court.%* As the High Court has the power 1o make peremptory orders in the event
of non-compliance with orders for discovery,” does it follow that arbitral tribunals
are allowed to issue peremptory orders for non-compliance with orders for
document production?

There is doubt as to whether peremptory orders can be made by an arbitral
tribunal in the same way as by the High Court. This is because the Model Law and
the United Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (‘New York Convention’) require that each party be given a full
opportunity to present its case.” However, the English Arbitration Act 1996 allows
arbitral tribunals to make peremptory orders for failure to comply with orders for
document production, and a breach of such orders may result in the arbitral
wribunal forbidding the defaulting party to rely on the material or allegation covered
by the order for document production.® In some cases, this may be tantamount to
sirflking out the defaulting party’s case if the material or allegation in question is
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one of the key pillars of that party’s case. As it is hard to imagine that the English
legislature would have allowed arbitral tribunals to grant peremptory orders if this
were in breach of the Model Law and the New York Convention, it could be argued
that there would be no breach of the Model Law or the New York Convention if an
arbitral tribunal acting in Singapore under the Intemational Arbitration Act were to
make a peremptory order.

Relationship between discovery in court

- proceedings and arbitration

“In Myanma Yaung Chi Oo Co Lid v. Win Win Nu (‘Myanma Yaung'),” the

- defendant exhibited in one of its witness affidavits certain documents that had
‘been disclosed in an arbitration between the plaintiff and a third party. The plaintiff
| applied to strike out those exhibits, contending that they were disclosed in breach
" of an implied confidentiality obligation preventing parties to arbitration from

disclosing documents obtained in the course of an arbitration. The defendant
argued that it was reasonably necessary for the protection of her legitimate interest
to exhibit the documents, as those documents would show that the court
proceedings were brought in abuse of process.

The court was presented with contrasting positions under Australian dnd English
law as to whether an implied duty of confidentiality existed in arbitration. There is
no implied duty of confidentiality under Australian law, whereas there is under
English law subject to certain exceptions. The court preferred the English view and
held that there was an implied duty of confidentiality imposed on parties to an
arbitration, subject to certain exceptions.® On the facts, the court held that, as
none of the exceptions to the implied duty of confidentiality applied, the court
allowed the plaintiff's striking out application.>

Although Myanmaea Yaung was chiefly about whether an implied duty of
confidentiality exists between parties to an arbitration, the case is potentially
relevant to document production in arbitration. Since a non-party to an arbitration
would have been allowed to disclose documents obtained in the course of that
arbitration if one of the exceptions to the implied duty of confidentiality had
applied, would it follow as a matter of logic that, if the non-party to the arbitration
did not have possession of the documents in the arbitration, it could have applied
for an order for disclosure of documents obtained in the course of that arbitration,
50 long as the exceptions to the implied duty of confidentiality had been made
out?

In Wob Hup (Pte) Ltd v. Lian Teck Construction Pte Ltd (‘Wob Hup’),*® the Court of
Appeal was confronted with the question of whether orders for discovery can be
made by a court when there was an arbitration agreement between the parties. The
applicant in this case applied for a pre-action discovery order on the grounds that

-the arbitration agreement did not cover the dispute that might become the subject

of court proceedings. Alternatively, the applicant argued that the court had the
power to grant a discovery order to assist a party to an arbitration agreement to
decide whether to commence arbitration proceedings (‘pre-arbitral discovery”.
The other party resisted the application on the grounds that the arbitration
agreement was universal in its scope and the courts therefore did not have the
power to deal with the application for pre-action discovery. It also argued that the
court did not have the power to grant pre-arbitral discovery, as this was not
provided for by statute or common law. :
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The Court of Appeal held that, based on the facts of the case, as the applicant had
clearly stated that it wished to proceed by way of court proceedings, this was an
application for pre-action discovery, and not pre-arbitral discovery. Hence, the
Court of Appeal made no ruling on whether the court had the power to grant pre-
arbitral discovery. Nevertheless, the Court of Appeal observed that, save in certain
instances, applications for pre-arbitral discovery should be dealt with by arbitral
tribunals and not by the courts, in order to be consistent with the spirit and
scheme of arbitration.® However, the Court of Appeal did not give examples of
what those ‘certain instances’ were.

An eminent local scholar on civil procedure, Professor Jeffrey Pinsler, has
expressed the view that the Singapore courts do not have the power under statute
or common law to grant pre-arbitral discovery.®® Moreover, he takes the view that
pre-arbitral discovery should not be encouraged:

If arbitration is the dispute resolution mechanism chosen and agreed 1o by the parties
as the preferred aliernative to court proceedings, an application to invoke the court
process in order to obtain discovery would be improper in the absence of agreed
terms to this effect. The respondent 1o such an application might well complain that he
is being unjustly deprived of the benefits which form the basis of his agreement to
arbitrate. Court proceedings would involve increased expenditure, delays arising from
this initial application and possible appeals, the risk of adverse publicity in a more
public forum, formality and complexity in adjudication compared to the relatively
relaxed atmosphere of an arbitration. Such outcomes would also be contrary to the
spirit of the arbitral process which is intended to operate independently of the courts.®

C. General comparisons betﬁveen discovery in
court and document production in international
arbitration '

There is no doubt that the discovery regime for court, proceedings is more
extensive than the document production regime for. international arbitrations.
Apart from this, it is difficult to make a detailed comparison between the two
regimes because orders for document production miade in the context of
international arbitrations are based on ad boc detgi’minations by the respective
arbitral tribunals which are not recorded for public-viewing.

Some general observations may nevertheless be made:

(i) There is a larger body of decisions relating to discovery in court proceedings
than document production in arbitration. The lack of decisions on document
production in international arbitrations means that lawyers will find it difficult to
advise their clients on the potential commercial risks arising from disclosure of
confidential documents in international arbitrations.

(ii) It appears that Singapore courts take care to ensure that the jurisdiction of
arbitral tribunals sitting in Singapore is respected. If a matter arising before or
during an arbitration can be more effeciively dealt with by an arbitral tribunal than
the courts, the courts are prepared to defer consideration of the matter to the
arbitral tribunal %

(iify While privileged communicarions are protected from disclosure during the
discovery process, it is unclear how far the concept of privilege applies to
document production in international arbitration, and it is beyond the scope of
this paper to explore this question.® :
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(iv) The issue of confidentiality in an arbitration and discovery in court
proceedings are closely intertwined® If one of the exceptions 1o confidentiality in
an arbitration is found to apply to a party to court proceedings,® the opposing
party may apply for an order for discovery of the documents used in that
arbitration, since these documents are within the possession, custody or power of
the party. In this regard, the question arises as to whether an arbitral tribunal can
issue a document production order compelling a party that participated in a prior
arbitration to disclose documents from that prior arbitration if one of the
exceptions Lo confidentiality in arbitration is upheld against that party. Since the
International Arbitration Act empowers an arbitral tribunal sitting in Singapore to
grant orders for document production in the same manner as a court would grant

_a discovery order, it could be argued that an arbitral tribunal has the power to
. order the production of documents used in a prior arbitration, so long as the
-exceptions to the implied duty of confidentiality have been satisfied.®

+ (v) Breaches of orders for document production in arbitration are subject to less
" severe sanctions than in court proceedings. For instance, committal is not one of

the available sanctions in such cases; and a solicitor acting for a party in an
arbitration faces no sanction # he fails to inform his client of the latter’s
obligations under an order for document production, as an arbitral tribunal has no
power to punish the solicitor. On the other hand, Section 12(6) of the
International Arbitration Act allows applications to be made to the courts for
judicial enforcement of an order for document production made by an arbitral
tribunal. The question remains as to whether an arbitral tribunal can grant a
peremptory order in the event of a breach of an order for document production.
Furthermore, the fact that the document production regime in arbitration is more
limited than the discovery regime in court proceedings leads one to surmise that
the sanctions for breaches of orders for discovery in court proceedings are unlikely
to apply to breaches of orders for document production in arbitration.

(vi) Although the International Arbitration Act grants wide powers to an arbitral
tribunal to grant orders for document production in the same manner as a court
would conduct common law style discovery, it appears that the practice of
arbitrators may be shifting towards a more restrictive regime of document
production. '



