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CHOICE OF LAW UNDER Article 42(1) of the Washington Convention is 
no doubt one the most important questions in ICSID arbitration. However, 
until recently, the debate on this issue had somewhat fossilized into the gener­
al understanding that ICSID tribunals, which are bound by the law chosen by 
the parties for the resolution of their dispute, should, in the absence of a 
choice, apply the law of the host State and the rules of international law which 
either fill the perceived gaps in the law of the host State or prevail over the 
applicable rules of domestic law which are inconsistent with the requirements 
of international law. 

As any arbitral process, ICSID arbitration recognizes the principle of 
party autonomy at all stages of the procedure. Choice of law in ICSID arbi­
tration therefore follows the general principle recognizing the parties' freedom 
to select the substantive rules applicable to the merits of the dispute. The first 
sentence of Article 42(1) of the Washington Convention provides that "[tjhe 
Tribunal shall decide a dispute in accordance with such rules of law as may be 

* Emmanuel Gaillard heads Shearman & Sterling's International Arbitration Group and is the Managing 
Partner of the firm's Paris office. He is also a Professor of Law at the University of Paris XII. 

** Yas Banifatemi is an Associate in the International Arbitration Group of Shearman & Sterling's Paris 
office. 

375 



376 ICSID REVIEW—FOREIGN INVESTMENT LAW JOURNAL 

agreed by the parties.'' The choice of law achieved in an arbitration agreement 
may include any "rules of law" selected by the parties, i.e. any national legal 
system or selected rules of that system, general principles of law, rules common 
to certain legal systems, or international law.1 In this context, international law 
may apply either directly, possibly in conjunction with the law of the host 
State,2 or indirectly as incorporated into the selected domestic law. Similarly, 
in arbitrations initiated on the basis of the host State's law or the treaties for 
the protection and promotion of foreign investments, either bilateral (BITs) or 
multilateral (such as the NAFTA or the Energy Charter Treaty),3 it can be the 
case that such instruments contain their own clause on the applicable law. In 
such a situation, the investor's acceptance of the general offer made by the 

1 On the parties' degree of freedom to choose the applicable rules of law pursuant to the first sen­
tence of Article 42(1) of the Washington Convention, see generally A. Broches, Convention on the 
Settlement of Investment Disputes between States and Nationals of Other States of 1965: Explanatory 
Notes and Survey of its Application, XVIII Y.B. Com. Arb. 627 (1993), at 667 (paras. 113-114); I.F.I. 
Shihata and A. R. Parra, Applicable Substantive Law in Disputes Between States and Private Foreign 
Parties: The Case of Arbitration under the ICSID Convention, 9 ICSID Rev.—FILJ 183 (1994), at 188 
et seq.\ C.F. Amerasinghe, Dispute Settlement Machinery in Relations Between States and Multinational 
Enterprises—With Particular Reference to the International Centre for Settlement of Investment 
Disputes, 11 Int'l Law. 45 (1977), at 54-55; Christoph Schreuer, The ICSID Convention: A 
Commentary (2001), at 558 et seq. 

1 See, e.g., Kaiser Bauxite v. Jamaica (ICSID Case ARB/74/3), Decision on Jurisdiction and 
Competence, July 6, 1975, 1 ICSID Rep. 296 (1993), at 301; AGIP S.p.A. v. The Government of the 
People's Republic of the Congo (ICSID Case No. ARB/77/1), Award, Nov. 30, 1979, (hereinafter AGIP 
Award), 1 ICSID Rep. 306 (1993), at 318 (paras. 43-47). 

3 Under Article 1131(1) of the North American Free Trade Agreement (NAFTA), entered into 
force on January 1, 1994, "[a] Tribunal established under this Section shall decide the issues in dispute 
in accordance with this Agreement and applicable rules of international law." Under Article 26(6) of the 
Energy Charter Treaty entered into force on April 16, 1998, "[a] Tribunal established under paragraph 
(4) shall decide the issues in dispute in accordance with this Treaty and applicable rules and principles 
of international law." See also Article 9(5) of the Colonia Protocol of the Common Market of the South 
(MERCOSUR), signed on January 17, 1994, "[t]he arbitral tribunal shall decide the disputes in accor­
dance with the provisions of this Protocol, the law of the Contracting Party that is a party to the dispute, 
including its rules on conflict of laws, the terms of any specific agreements concluded in relation to the 
investment, as well as the relevant principles of international law." (Unofficial translation) 

This possibility was envisaged during the negotiation of the Washington Convention with respect 
to the case where the law applicable to a dispute is specified in a State legislation or in a bilateral treaty, 
see Summary Record of Proceedings, Addis Ababa Consultative Meetings of Legal Experts, Dec. 16-20, 
1963, Document No. 25, in Convention on the Settlement of Investment Disputes between States and 
Nationals of Other States, Documents Concerning the Origin and the Formation of the Convention, Vol. 
II (hereinafter History of the ICSID Convention) (1968), at 267 ("The Chairman remarked that.. .it was 
likewise open to the parties to prescribe the law applicable to the dispute. Either stipulation could be 
included in an agreement with an investor, in a bilateral agreement with another State, or even in a uni­
lateral offer to all investors, such as might be made through investment legislation."). 




